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Title  45 — Public  Welfare 

CHAPTER  II — SOCIAL  AND  REHABILITA¬ 
TION  SERVICE  (ASSISTANCE  PRO¬ 
GRAMS),  DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

PART  24S— COVERAGE  AND  CONDITIONS 
OF  ELIGIBILITY  FOR  MEDICAL  ASSIST¬ 
ANCE 

PART  249— SERVICES  AND  PAYMENT  IN 
MEDICAL  ASSISTANCE  PROGRAMS 

Cost  Sharing  in  Medicaid 

Notice  of  proposed  regulations  to  im¬ 
plement  section  208,  P.L.  92-603,  regard¬ 
ing  cost  sharing  charges  which  may  be 
imposed  on  Medicaid  recipients  was  pub¬ 
lished  in  the  Federal  Register  of  July  2, 
1973  (38  FR  17508). 

The  following  changes  in  §  249.40  of 
the  regulations  have  been  made  in  re¬ 
sponse  to  comments  received: 

1.  Subparagraph  (a)(2)  requires  a 
State  plan  description  of  the  State’s 
policy  regarding  the  effect  on  the  recip¬ 
ient  of  non-payment  of  required  pre¬ 
miums  or  enrollment  fees.  The  type  of 
action,  if  any,  is  left  to  State  discretion. 

2.  Subdivision  (a)  (3)  (vi)  and  sub- 
paragraph  (b)(1)  provide  that  for  health 
care  providers  for  whom  reasonable  cost 
reimbursement  is  required,  uncollectible 
cost  sharing  amounts  may  be  considered 
as  bad  debts  attributable  to  the  pro¬ 
gram  and  thus  recoverable  as  allowable 
costs. 

3.  Subparagraph  (b)(3)  specifies  that 
Federal  financial  participation  is  not 
available  in  State  payments  for  services 
rendered  to  recipients  who  are  subse¬ 
quently  determined  ineligible,  whether  or 
not  the  recipient  had  paid  the  required 
premium  or  enrollment  fee. 

Regarding  other  major  suggestions 
which  were  not  adopted,  the  Depart¬ 
ment’s  response  is : 

1.  Despite  comments  that  cost  shar¬ 
ing  will  place  a  financial  burden  on  re¬ 
cipients  and  create  administrative  prob¬ 
lems  for  States  and  providers,  the  De¬ 
partment  has  no  authority  to  rescind  or 
restrict  statutory  provisions  for  State 
cost  sharing  systems. 

2.  Comparability  provisions  (Section 
1902(a)  (10)  of  the  Act)  prohibit  exemp¬ 
tion  of  groups  of  recipients  (e.g.,  individ¬ 
uals  in  institutions)  from  applicable  cost 
sharing  requirements. 

3.  Services  for  which  cost  sharing  may 
or  may  not  be  imposed  are  defined  in  the 
statute;  the  Department  has  no  author¬ 
ity  to  further  prohibit  cost  sharing  on 
services  required  by  diagnosis  (e.g., 
drugs) . 

4.  No  cost  sharing  may  be  imposed  on 
the  categorically  needy  for  early  and 
periodic  screening,  diagnosis  and  treat¬ 
ment  or  for  family  planning,  which  are 
required  services  under  the  plan.  Con¬ 
sequently,  it  is  understood  that  this  pro¬ 
hibition  applies  to  all  services  or  treat¬ 
ment  provided  under  the  plan  (whether 
mandatory  or  optional)  which  are  neces¬ 
sary  to  correct  a  condition  discovered 


through  screening  and  diagnosis  under 
the  program  or  to  satisfy  the  require¬ 
ments  for  family  planning  services  as  re¬ 
quired  in  S  249.10. 

5.  Federal  requirements  that  providers 
must  collect  cost  sharing  amounts,  or 
that  States  must  establish  and  monitor 
cumulative  co-payments  of  individual 
recipients  would  create  an  un'due  admin¬ 
istrative  burden  to  most  State  programs. 

6.  It  was  suggested  that  premium  or 
enrollment  fee  charges  be  included  in 
the  spend-down,  to  be  collected  by  pro¬ 
viders.  Although  it  is  an  expense  in¬ 
cluded  under  the  spend-down,  the  pre¬ 
mium  or  enrollment  fee  is  not  a  deduc¬ 
tible  or  co-payment  which  may  be  made 
by  a  recipient  to  a  provider  to  reimburse 
the  latter  for  that  portion  of  his  charge 
not  paid  by  the  State  agency.  Rather, 
the  premium  or  enrollment  fee  is  an  en¬ 
tirely  separate  charge  that  the  State 
agency  is  required  by  the  statute  to  im¬ 
pose  on  the  medically  needy  and  bears 
no  relationship  to  the  provider’s  charges. 
It  would  therefore  be  inappropriate  to 
require  providers  to  collect  premiums  for 
enrollment  fees  that  the  statute  requires 
the  State  agency  to  impose. 

Accordingly,  the  proposed  regulations, 
as  amended,  are  adopted. 

Chapter  II  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

1.  Section  248.21(a)  is  revised  to  read 
as  follows: 

§  248.21  Financial  eligibility — medical 
assistance  programs. 

(a)  State  plan  requirements.  A  State 
plan  under  title  XIX  of  the  Social  Secu¬ 
rity  Act  must: 

(1)  With  respect  to  the  categorically 
needy : 

(1)  Specify  that  the  financial  eligibility 
conditions  of  the  pertinent  financial  as¬ 
sistance  plan  will  apply; 

(ii)  Provide  for  the  application  of  in¬ 
come  first  to  maintenance  costs,  except 
that  this  does  not  preclude  imposition 
of  copayments  or  deductibles  pursuant 
to  §  249.40  of  this  chapter; 

(2)  With  respect  to  both  the  categori¬ 
cally  needy  and,  if  they  are  included  in 
the  plan,  the  medically  needy; 

(i)  Provide  that  only  such  income  and 
resources  as  are  actually  available  will 
be  considered  and  that  income  and  re¬ 
sources  will  be  reasonably  evaluated: 

(ii)  Provide  that  financial  responsibil¬ 
ity  of  any  individual  for  any  applicant  or 
recipient  of  medical  assistance  will  be 
limited  to  the  responsibility  of  spouse 
for  spouse  and  of  parents  for  children 
under  age  21,  or  blind,  or  permanently 
and  totally  disabled; 

(ill)  Specify  the  extent  to  which  the 
financial  responsibility  of  any  such  rela¬ 
tives  is  taken  into  account. 

(3)  With  respect  to  the  medically 
needy,  if  they  are  included  In  the  plan: 

(1)  Provide  levels  of  income  and  re¬ 
sources  for  maintenance,  in  total  dollar 


amounts,  as  a  basis  for  establishing  fi¬ 
nancial  eligibility  for  medical  assistance. 
Under  this  requirement: 

(A)  Such  income  levels  must  be  com¬ 
parable  as  among  individuals  and  fami¬ 
lies  of  varying  sizes; 

(B)  The  income  levels  for  mainte¬ 
nance  must  be,  as  a  minimum,  at  the 
levels  of  the  most  liberal  money  payment 
standard  used  by  the  State,  at  any  time 
on  or  after  January  1,  1966,  as  a  measure 
of  financial  eligibility  in  any  categorical 
money  payment  program  in  the  State, 
or  at  the  level  for  which  Federal  finan¬ 
cial  participation  is  available  pursuant  to 
paragraph  (c)  of  this  section,  whichever 
is  less. 

(C)  A  lower  income  level  for  main¬ 
tenance  must  be  used  for  individuals  not 
living  in  their  own  homes  but  receiving 
care  in  nursing  homes,  institutions  for 
tuberculosis  or  mental  diseases  or  other 
medical  or  intermediate  care  facilities 
providing  long-term  care.  This  lower  in¬ 
come  level  must  be  reasonable  in  amount 
for  clothing  and  personal  needs  for  such 
individuals.  When  such  an  individual’s 
home  is  maintained  for  a  spouse  or  other 
dependents,  the  appropriate  income  level 
for  such  dependents,  plus  the  individual’s 
income  level  for  maintenance  in  a  long¬ 
term  care  facility,  is  applicable; 

(D)  Resources  which  may  be  held 
must,  as  a  minimum,  be  at  the  most 
liberal  level  used  in  any  money  pay¬ 
ment  program  in  the  State  on  or  after 
January  1,  1966,  and  the  amount  of 
liquid  assets  which  may  be  held  must 
increase  with  an  increase  in  the  number 
of  individuals  in  the  family.  There  must 
be  separate  levels  established  for 
resources. 

(ii)  Provide  that  there  will  be  a  flexible, 
measurement  of  available  income  which 
will  be  applied  in  the  following  order  of 
priority; 

(A)  First,  for  maintenance,  so  that 
any  income  in  an  amount  at  or  below  the 
established  level  will  be  protected  for 
maintenance,  except  that  this  does  not 
preclude  imposition  of  the  enrollment 
fee,  premium  or  similar  charge,  or  of  co¬ 
payments  or  deductibles  pursuant  to 
§  249.40  of  this  chapter; 

(B)  Next,  income  will  be  applied  to 
costs  incurred  for  medical  insurance 
premiums  (including  the  enrollment  fee, 
premium  or  similar  charge  imposed 
under  §  249.40  of  this  chapter) ,  for  any 
co-payments  or  deductibles  imposed 
under  $  249.40  of  this  chapter,  and  for 
necessary  medical  or  remedial  care 
recognized  under  State  law  and  not  en¬ 
compassed  within  the  State  plan  for 
medical  assistance.  States  may  set  rea¬ 
sonable  limits  on  such  medical  services 
for  which  excess  income  may  be  applied. 
Any  medical  resource  of  an  individual 
in  the  form  of  Insurance  or  other  entitle¬ 
ment  will  also  be  applied  to  such  costs. 
(See  also  §  250.31  of  this  chapter  regard¬ 
ing  third  party  liability.) 
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(C)  All  of  the  remaining  excess  income 
and  medical  resources  in  the  form  of 
insurance  or  other  entitlement  will  be 
applied  to  costs  of  medical  assistance 
included  in  the  State  plan.  Once  such 
income  and  resources  are  exhausted,  the 
full  amount,  duration  and  scope  of  care 
and  services  provided  by  the  plan  are 
available. 

(iii)  Provide  that  all  income  and  re¬ 
sources  (after  all  State  policies  gov¬ 
erning  the  disregard,  or  setting  aside  for 
future  needs,  of  income  and  resources 
in  the  State’s  approved  plans  under  titles 
I,  IV- A,  X.  XIV,  and  XVI  have  been 
applied)  will  be  considered  in  establish¬ 
ing  eligibility,  and  in  the  flexible  appli¬ 
cation  of  income  to  medical  costs  not 
in  the  State  plan,  and  payment  toward 
the  medical  assistance  costs. 

(iv)  Provide  that  only  such  income 
and  resources  will  be  considered  as  will 
be  “in  hand”  within  a  period,  preferably 
of  not  more  than  3  months,  but  not  in 
excess  of  6  months,  ahead,  including  the 
month  in  which  medical  services  were 
rendered,  for  which  payment  would  be 
made  under  the  plan. 

•  •  •  •  • 

2.  Section  249.40  is  revised  to  read  as 
follows: 

§  249.40  Cost  sharing  and  similar 
charges. 

(a)  State  plan  requirements.  A  State 
plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  must: 

(1)  With  respect  to  the  categorically 
needy,  provide  that  no  enrollment  fee, 
premium,  or  similar  charge  will  be  im¬ 
posed  with  respect  to  services  available 
under  the  plan,  and  no  deduction,  cost 
sharing  or  similar  charge  will  be  im¬ 
posed  with  respect  to  the  care  and 
services  listed  in  clauses  (1)  through 
(5)  and  (7)  of  section  1905(a)  of  the 
Act. 

(2)  With  respect  to  the  medically 
needy,  provide  that  an  enrollment  fee, 
premium,  or  similar  charge  shall  be  im¬ 
posed,  specify  the  amount  of  and 
the  period  of  liability  for  such  charges, 
and  define  the  State’s  policy  regarding 
the  effect  on  the  recipient  of  non-pay¬ 
ment  of  required  charges.  Such  amount 
shall  be  related  to  total  gross  income  of 
each  family: 

(i)  A  minimum  charge  equivalent  to 
$1.00  per  month  shall  be  imposed  on  each 
1  or  2  person  family  with  monthly  gross 
income  of  $150  or  less,  on  each  3  or  4  per¬ 
son  family  with  monthly  gross  income  of 
$300  or  less,  and  on  each  family  of  5  or 
more  persons  with  monthly  gross  income 
of  $350  or  less.  An  appropriately  higher 
charge  shall  be  imposed  on  each  family 
with  higher  income. 

(ii)  Income-related  charges  above  the 
minimum  shall  not  exceed  amounts 
equivalent  to  the  monthly  charges  found 
in  the  following  table: 


^  '  Maximum  monthly  charge 

come  (per  month) 

Family  sire 

1  or  2  3  or  4  5  or  more 

$150  or  less . 

*1 

*1 

*1 

$151  to  $200 _ 

2 

1 

1 

$201  to  $250. . 

3 

1 

1 

$251  to  $300 _ 

4 

1 

1 

$301  to  $350 . . 

5 

2 

1 

$351  to  $400 _ 

« 

3 

2 

$401  to  $450 _ 

7 

4 

3 

$451  to  $500 . 

8 

5 

4 

$501  to  $550 _ 

9 

6 

5 

$551  to  $600 . . 

10 

7 

6 

$601  to  $650 . 

11 

8 

7 

$651  to  $700 . . 

12 

9 

8 

$701  to  $750 _ 

13 

10 

9 

$751  to  $800 . 

11 

11 

10 

$801  to  $850 . . 

15 

12 

11 

*851  to  $900 . 

16 

13 

12 

$901  to  $950 . . 

17 

14 

13 

$951  to  $1,000.- . 

18 

15 

14 

More  than  $1,000.... 

19 

16 

15 

(3)  If  any  deductible,  coinsurance  or 
co-payment  is  imposed  on  the  categori¬ 
cally  needy  (for  services  other  than  those 
listed  in  clauses  (1)  through  (5)  and  (7) 
of  section  1905(a)  of  the  Act)  or  the 
medically  needy  (for  any  service  under 
the  plan) ,  specify  the  services  for  which 
such  charges  are  applied  and  the 
amounts  and  the  basis  for  determining 
the  charges.  States  may  impose  a  de¬ 
ductible  or  coinsurance  or  co-payment 
charge  for  a  particular  type  of  service, 
but  may  not  impose  more  than  one  of 
such  charges  on  any  particular  type 
of  service. 

( i)  For  noninstitutional  services : 

(A)  Co-payments  shall  be  limited  in 
accordance  with  the  following  table: 

Maximum  Co-Payment 
State’s  Payment  Chargeable  to 

for  the  Service  Recipient 


$10  or  less _ $  .50 

$ll-$25 . $1.00 

$26-$50 . . $2.00 

$51  or  more - - - $3.  00 


(B)  Deductibles  shall  be  within  an 
amount  equivalent  to  $2.00  per  month 
for  the  period  of  eligibility  (i.e.,  if  eligi¬ 
bility  is  certified  for  a  3-month  period, 
maximum  deductible  which  may  be  im¬ 
posed  on  a  family  for  the  period  of 
eligibility  is  $6.00) . 

(C)  Coinsurance  rates  shall  be  limited 
to  five  percent  of  the  State’s  payment 
for  each  service. 

(ii)  For  institutional  services,  the 
maximum  deductible,  coinsurance  or  co¬ 
payment  charge  for  each  admission  shall 
be  limited  to  fifty  percent  of  the  State’s 
payment  for  the  first  day  of  care. 

(iii)  The  maximum  co-payment 
amounts  desgned  in  paragraph  (a)  (3)  (i) 
and  (ii)  of  this  section  may  be  applied 
to  the  State’s  average  or  typical  payment 
for  service,  to  establish  a  standard  co¬ 
payment  amount  which  may  be  applied 
to  each  such  service.  For  example,  if 
the  typical  payment  for  prescribed  drugs 
is  about  $4.00  to  $5.00  per  prescription, 
a  State  might  set  a  standard  co-payment 
of  $0.50  per  prescription. 

(iv)  In  addition  to  applying  cost  shar¬ 
ing  charges  within  the  maximums  spec¬ 


ified  in  paragraph  (a)  (3)  (i)  and  (ii) 
of  this  section,  States  may  also  establish 
a  cumulative  maximum  on  all  deductible, 
coinsurance  or  co-payment  charges 
which  may  be  imposed  on  a  family  dur-  . 
ing  a  given  period  of  time. 

(v)  States  may  establish  income- 
related  cost  sharing  charges;  e.g.,  by 
charging  a  higher  rate  to  the  medically 
needy  than  to  the  categorically  needy. 
However,  the  highest  level  of  charges 
must  be  within  the  limits  defined  in 
paragraph  (a)  (3)  (i)  and  (ii)  of  this 
section. 

(vi)  The  State’s  payment  to  any  pro¬ 
vider  shall  not  be  increased  to  offset 
deductible,  coinsurance  or  co-payment 
amounts  which  have  been  waived  by  the 
provider  or  are  uncollectible,  except  as 
required  for  payment  of  bad  debts  of  pro¬ 
viders  reimbursed  under  reasonable  cost 
reimbursement  standards  and  principles 
described  in  20  CFR  405.402-405.454,  in 
accordance  with  §  250.30  of  this  chapter. 
Payments  to  prepaid  capitation  organiza¬ 
tions  which  do  not  impose  deductibles, 
coinsurance  or  co-payments  must  take 
into  account  the  actuarial  value  of  the 
State’s  cost  sharing  system  applied  to 
the  scope  of  services  offered  by  the  or¬ 
ganization,  and  must  be  calculated  as  if 
the  appropriate  charges  were  collected. 

(b)  Federal  financial  participation. 
Federal  financial  participation  at  the  ap¬ 
propriate  rate  in  the  expenditures  for 
medical  services  and  care  provided  in  ac¬ 
cordance  with  the  approved  State  plan 
is  available  to  the  extent  that  such  ex¬ 
penditures  (1)  do  not  include  any 
amounts  which  should  have  been  paid  as 
deductibles,  coinsurance,  co-paymcnts  or 
similar  charges  required  by  the  State 
plan  (except  for  amounts  paid  as  bad 
debts  of  providers  reimbursed  under  rea¬ 
sonable  cost  reimbursement  standards 
and  principles  described  in  20  CFR 
405.402-405.454,  in  accordance  with 
§  250.30  of  this  chapter) ;  (2)  have  been 
reduced  by  the  amount  for  premiums,  en¬ 
rollment  fees,  or  similar  charges  collected 
or  due  to  be  collected  as  provided  by  this 
section;  and  (3)  do  not  include  any 
amounts  paid  on  behalf  of  ineligible  in¬ 
dividuals,  whether  or  not  the  individual 
had  paid  the  required  premium  or  en¬ 
rollment  fee. 

(Sec.  1102,  49  Stat.  647  (42  U.S.C.  1302) ) 

Effective  date:  The  regulations  in  this 
section  shall  be  effective  April  15, 1974. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13.714,  Medical  Assistance  Program) 

Dated:  November  13,  1973. 

James  S.  Dwight,  Jr., 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved:  February  4,  1974. 

Casper  W.  Weinberger, 

Secretary. 

[FR  Doc.74-3279  Filed  2-12-74; 8: 45  ami 
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